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What you Should Know 
about Telehealth

If you provide advice to your patients 
by phone, fax, email, and/or live video 

conferencing, this article reviews 
some of the benefits while explaining 

some key recommendations for 
providing telehealth services.
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Arbitration: What, Why, and How

PRF’s Claims Administrator demystifies 
the arbitration process and explains 

how to respond to common concerns 
about this alternative method 

for resolving disputes.
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How Fast and Slow Thinking 
Keeps Us Functioning

The editor of PRF News describes 
the fascinating interaction and conflict 

between two different functional 
thought processes, which are explained 

in a book by a Nobel Prize winner.
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If you attended the PRF annual meeting 
in April, you heard a great deal about the 
use of audio-visual (“AV”) technology in 
the delivery of health care services, now 

known as “telehealth.” While we think of tele-
health as a new concept, in fact physicians 
have been practicing some form of telehealth 
for decades. We have been providing advice to 
our patients by phone, fax, emails, and, more 
recently, live video conferencing. 

There is some discrepancy about the defi-
nition of telehealth. The Medical Board of 
California defines telehealth to include only 
AV technologies or “store and forward” tech-
nology to provide or support health care deliv-
ery. The Medical Board does not include tele-
phone, email, or fax in its definition of tele-
health. On the other hand, California law (i.e., 
California Business and Professions Code 
2290.5) is not as clear and does not specifically 
exclude phone, email, and fax from the defini-
tion of telehealth. 

Telehealth is not a separate specialty and 
differs from health information technology 
(“HIT”), which refers to electronic medical 
records and storage of health information.

Like most areas of technology, telehealth 
has a bit of its own jargon. Here a few terms to 
become familiar with:
 ➤ Synchronous: This is two-way live 

video found in smart phones, iPads, 
wireless tools, etc.

 ➤ Asynchronous: Also known as “store 
and forward,” this is the transmission 
of a patient’s medical information from 
an originating site to the health care 
provider at a distant site without the 
presence of the patient. Examples 
include:

	 •	 transmission	of	still	images,	such	as	
those in radiology and pathology

	 •	 consumer-driven	technology,	such	

as remote monitoring of vital signs, 
blood glucose, and weight 

 ➤ Originating Site: This is the site where 
the patient is located during a tele-
health visit.

 ➤ Distant Site: This is the site where the 
provider is located during a telehealth 
visit.

While the purpose of this article is to make 
our members aware of some key recommen-
dations for providing telehealth services, we 
should start by reviewing some of the benefits.

TelehealTh BenefiTs

Some of the benefits of telehealth are:
 ➤ Efficiency
 ➤ Increased access to care
 ➤ Convenience for the patient
 ➤ Improved safety and quality of care

Efficiency
In a busy physician’s office, exam rooms 

are considered prime real estate and often are 
full to capacity. By incorporating telehealth 
into a practice, a physician or nurse can con-
duct visits from a computer station or consul-
tation office, thereby increasing productivity 
during any given day. In the area of chronic 
care management, more frequent follow up 
with patients is easily done with the patient in 
her home. While it is still important to con-
duct a HIPPA–compliant visit and consider 
privacy, it does not require the use of an exam 
room, which can be used for another patient. 

Increased access
Several organizations have used telehealth 

to provide increased access to care, especially 
in rural areas. The UC Davis telehealth system 
provides telehealth service to all of Northern 
California, an area equivalent to the state of 
Pennsylvania. Other international organiza-

(continued on page 2)

tions provide telehealth on several continents 
to remote parts of the world. Other organiza-
tions rely on telehealth, such as Mavenproject.
org, which was started by another PRF 
Insured, Dr. Laurie Green, to bring together 
volunteer U.S. physicians to provide free care 
to the underserved.

Convenience
Patient demand for more convenient 

health care has been the driving force for many 
telehealth start-up companies. Patients are 
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willing to pay out of pocket for telehealth visits 
in order to avoid loss of work, and this need 
has spurred a multibillion dollar industry. 
Parents can now have an after-hours visit from 
their own home with a pediatrician to discuss 
their child’s symptoms. There are also e-tools 
such as EKG devices and electronic otoscopes 
to transmit images, which enhance the poten-
tial of telehealth visits. 

Quality of care and safety
Imagine the value of keeping patients with 

infectious diseases such as the flu home in-
stead of in your waiting room! Studies in the 
areas of CHF and diabetes management have 
shown more frequent contact with patients re-
sults in fewer re-hospitalizations and overall 
better quality of care.

TelehealTh accrediTaTion

If you are interested in providing tele-
health care, you should be familiar with the 
American Telemedicine Association (“ATA”). 
Founded in 1993, the ATA is a non-profit or-
ganization with individual practitioners, large 
health systems, private companies, and inter-
national organizations as members. The ATA 
has developed clinical standards for a variety 
of specialties as well as technical standards for 
companies that are competing in this space. 
Also, the ATA provides an accreditation pro-
cess, which serves as a stamp of approval that 
the company is legitimate and complies with 
the federal HIPPA regulations.

Basic TelehealTh 
caveaTs

Standard of Care
First and foremost, providers of telehealth 

are held to the same standard of care regard-
less of whether they are caring for the patient 
in their office or via a telehealth visit. In other 
words, if the patient requires an exam for a 
proper diagnosis, that patient must be exam-
ined by a provider, but not necessarily the cli-
nician providing the telehealth service. For ex-
ample, CVS Minute Clinics are staffed by 
nurse practitioners who can examine the pa-
tient while the physician is observing the exam 
by video at a distant site. Along the same lines, 
physicians cannot prescribe medications with-
out an appropriate prior examination justifying 
the patient’s use of the drug. It is also impor-
tant to reiterate that all laws regarding the con-
fidentiality of health care information and a 
patient’s rights to his or her medical informa-
tion apply to telehealth interactions.

Telehealth (continued from page 1) Consent
Physicians must document either verbal or 

written consent for each telehealth visit. Some 
states require an initial in-person visit before a 
physician can conduct telehealth visits with a 
patient, and other states require written con-
sent. However, California only requires that 
verbal consent be obtained and documented.

Licensing
While there are more than a dozen states 

participating in cross-border licensing, 
California is not one of those states. Physicians 
must be licensed in California in order to pro-
vide telehealth to patients residing in Califor-
nia. There is an exception to this rule: an out-
of-state physician may act as a consultant to a 
California-licensed physician with regard to a 
patient’s care. However, the out-of-state physi-
cian may not provide direct care or prescribe 
medications for the patient. Converse ly, physi-
cians who practice in California must be li-
censed in each state where they provide the 
telehealth service. Exceptions to this rule are 
the Veterans Administration and Department 
of Defense systems. One of the first criminal 
prosecutions was of a Colorado physician who 
was sentenced to nine months in jail for con-
ducting a telehealth visit and prescribing 
Prozac to a Stanford student who later com-
mitted suicide (Christian Ellis Hageseth, 
Petitioner v. The Superior Court of San Mateo 
County, Respondent, Case No. A115390, 2007).

Professional Liability Coverage
California physicians need to make sure 

their liability insurance covers all the regions 
where the physician provides telehealth care. 
PRF is only licensed to conduct business in 
California and therefore can only provide cov-
erage for telehealth services within Califor-

nia. There may be a few exceptions, so any 
physician providing telehealth services outside 
of California should contact PRF to ensure 
there is coverage.

choosing a TelehealTh 
service Provider

Describing specific companies and reim-
bursement for visits is beyond the scope of this 
article. There are numerous telehealth compa-
nies with variable platforms, services, and 
costs. When choosing a telehealth company, it 
is important to be certain that they have a 
HIPPA-compliant platform. Other consider-
ations are:
 ➤ Where is the visit documented—in the 

company’s or your chart?
 ➤ What happens to the patient’s record if 

you discontinue service with the com-
pany?

 ➤ Does the company provide tech sup-
port 24 x 7?

 ➤ Do they provide training for both pro-
viders and patients about how to use 
their system?

 ➤ How do they confirm identities of both 
providers and patients?

There is no question that telehealth will 
play a significant role in how we deliver health 
care in the future. While there is great enthusi-
asm about the benefits of telehealth, few payers 
reimburse for this service. If you think tele-
health has a role in your practice and you have 
any questions about risk management, we en-
courage you to contact PRF. n

 Dr. Gregory is an obstetrician-gynecologist in 
San Francisco and a member of the PRF Board 
of Directors.
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Arbitration: What, Why & How
By SHANNON R. GATES, ESQ.

PRF’s Contract of Insurance requires 
Insureds to make a good faith effort 
to have every patient sign PRF’s 
Arbi tration Agreement. This article 

explains what an arbitration agreement is, out-
lines its benefits and legal requirements, and 
answers some frequently asked questions.

WhaT is arBiTraTion?

Arbitration is a legal proceeding where an 
arbitrator determines the resolution of a mat-
ter instead of a jury. PRF’s Arbitration Agree-
ment provides for a panel of three arbitrators 
so that the doctor and patient each choose one 
arbitrator and they, in turn, agree on a neutral 
third arbitrator. The arbitrators’ decision is 
final and cannot be appealed, except in rare 
circumstances.

Arbitration has several advantages over a 
jury trial. Arbitration is confidential, arbitra-
tors generally have a better understanding of 
the medical and legal aspects of a claim than 
juries, and arbitration means less time away 
from the office as scheduling is more flexible 
and arbitrations are typically shorter than jury 
trials.

hoW does an arBiTra-
Tion agreeMenT WorK?

An arbitration agreement is a contract 
signed by the doctor and the patient in which 
both parties agree that any disputes between 
them will be settled by arbitration, as opposed 
to a jury trial. A new patient should sign an 
arbitration agreement at the first office visit. 

Patients who are concerned about signing 
the agreement may be given a Patient Expla
nation Sheet (enclosed with this newsletter) 
and can be advised of the following:

 ➤ The patient participates in the selection 
of arbitrators. 

 ➤ The arbitrators have the same power to 
award monetary damages as a judge or 
jury so the patient is not giving up the 
right to seek compensation for damages.

 ➤ The arbitration process is similar to the 
court process except that proceedings 
are more informal.

 ➤ Arbitration is generally faster than a 
court proceeding.

 ➤ Once the agreement is signed, the 
patient has 30 days to rescind the 
agreement. 

Keep in mind the welfare of the patient is 
always the top priority. In an emergency situa-
tion, it is not appropriate to ask a patient to 
sign an arbitration agreement. 

WhaT is reQUired of 
a valid arBiTraTion 
agreeMenT?

California law requires three things for an 
arbitration agreement to be valid in a profes-
sional negligence matter: 

The first article of the contract must con-
tain the following: “It is understood that any 
dispute as to medical malpractice, that is as to 
whether any medical services rendered under 
this contract were unnecessary or unauthor-
ized or were improperly, negligently or incom-
petently rendered, will be determined by sub-
mission to arbitration as provided by Califor-
nia law, and not by a lawsuit or resort to court 
process except as California law provides for 
judicial review of arbitration proceedings. 
Both parties to this contract, by entering into 
it, are giving up their constitutional right to 
have any such dispute decided in a court of 
law before a jury, and instead are accepting the 
use of arbitration.”

The agreement must contain the following 
immediately before the signature line of the 
contract in at least 10-point, bold, red type: 

“NOTICE: BY SIGNING THIS CONTRACT 
YOU ARE AGREEING TO HAVE ANY 
ISSUE OF MEDICAL MALPRACTICE 
DECIDED BY NEUTRAL ARBITRATION 
AND YOU ARE GIVING UP YOUR RIGHT 
TO A JURY OR COURT TRIAL. SEE 
ARTICLE 1 OF THIS CONTRACT.”

Finally, both parties must sign the 
Arbitration Agreement. If any of these require-
ments are not met, the arbitration agreement is 
not valid. 

can The arBiTraTion 
agreeMenT Be scanned 
and The original 
shredded?

If your office retains only a scanned copy 
of an arbitration agreement, you must ensure 
that the scanned version maintains the legal 
requirements set forth above, that it is fully 
legible, and that a copy can be printed that also 
complies with the legal requirements set forth 
above.  

can The arBiTraTion 
agreeMenT Be signed 
elecTronicallY?  

An arbitration agreement can be signed 
electronically if: (1) the electronic agreement 
complies with the legal requirements set forth 
above, (2) the patient’s signature is written out 
electronically so the patient cannot dispute 
that he or she signed the agreement, and (3) a 
copy that complies with the legal requirements 
set forth above can be printed. 

can The arBiTraTion 
agreeMenT Be PosTed 
on MY WeBsiTe?

While posting the arbitration agreement 
on your website allows a new patient to review 
it prior to their first office visit, if the patient 
prints and signs the agreement, it may not be 
in color and may not be valid. An arbitration 
agreement should only be posted on your web-
site if it is clearly marked “NOT AN OFFICIAL 
VERSION” at the top and “EXAMPLE ONLY” 
written over the signature lines so the patient 
cannot print and sign the document. 

PRF provides arbitration agreements to 
our Insureds free of charge. To order arbitra-
tion agreements, please use the Baseline 
Resources Arbitration Agreement Order 
Form (enclosed with this newsletter).

More information is provided in the Arbi
tration Explanation Sheet for Physicians and 
Medical Staffs (enclosed with this newsletter).

If you have any further questions pertain-
ing to arbitration agreements or the arbitration 
process, please call the PRF office at (415) 921-
0498. n

Shannon Gates is Claims Administrator for 
PRF
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Although Thinking Fast and Slow by 
the Nobel Prize winning econo-
mist Daniel Kahneman has been 
on the non-fiction bestseller list 

since its release in 2012, I have somewhat belat-
edly come to the realization that I cannot read-
ily recall another book that has had a more 
profound effect on the way I view the world in 
both my personal and professional life. 

The underpinning of the book’s title (and 
substance) is Kahneman’s paradigm for human 
thinking; i.e., the interaction and conflict be-
tween two different functional thought pro-
cesses labeled “System 1” and “System 2.” (The 
“Fast” and “Slow” title designations seem to 
have been made up by the publisher to make 
this essentially academic book more accessi-
ble). Be immediately aware that this conceptu-
alization is a purely intellectual exercise (a 
“useful fiction” as Kahneman puts it) because 
there is no attempt to link the “systems” to any 
real neuroanatomic functions or relationships. 

Very briefly characterized, System 1 is 
ever-vigilant, instantaneous, impulsive, and 
instinctual—it never rests and cannot be shut 
off while we are awake. It responds to sensory 
input with a constant generation of feelings, 
impressions, intuitions, and intentions. It is 
our most basic, fundamental, and indispens-
able survival tool. System 2, on the other hand, 
is responsible for detailed higher-order intel-
lectual processing and problem solving as well 
as self-control. Rather than the automatic pres-
ence of System 1, it requires conscious effort to 
invoke System 2. 

The interesting wrinkle in this simple 
formulation is that System 2 is simply (in the 
author’s words) “lazy.” System 2 is perfectly 
happy to let System 1 run the show with the 
result that you “believe your impressions and 
act on your desires.” The problem is that be-
cause System 1 can be so easily fooled, our 
decisions soon become riddled with inaccura-
cy and bias unless we consciously invoke the 
powers of System 2. I personally attest that this 
takes effort and practice—at least at first.

One hallmark of System 1 thinking is the 
construction of “stories” to help us make sense 
of our often unpredictable and sometimes 
frightening world. These stories may reassure 
us by providing simple and coherent explana-

tions for people’s actions and intentions, but 
are often based on limited information and 
gross overestimations of cause and effect. 
Paradoxically, the less you actually know, the 
easier it is to construct a story because “there 
are fewer pieces to fit into the puzzle.” 
Kahneman concludes: “Our comforting con-
viction that the world makes sense rests on our 
almost unlimited ability to ignore our igno-
rance.” This conclusion is echoed by the phi-
losopher-statistician Nassim Taleb, who adds 
that “we constantly fool ourselves by con-
structing flimsy accounts of the past and be-
lieving they are true.” 

To make the medical connection (and the 
context for this review) more explicit, 
Kahneman provides some observations that 
offer insight into patient and physician biases 
and vulnerabilities. For example, while the au-
thor acknowledges that physician skill can re-
sult from years of practice, he argues that the 
key limiting factor in clinical expertise is 
whether a medical outcome is sufficiently regu-
lar to be predictable. He supports this position 
by noting that when it comes to prognosticat-
ing uncertain events such as the longevity of 
cancer patients or the risk of sudden death in 
infants, simple algorithms can match or exceed 
the accuracy of expert opinion. Yet physicians 
are well known for assigning an inordinate 

A New (and Powerful) Way to Think about Thinking
By ROBERT D. NACHTIGALL, MD

amount of weight to their intuitive impressions. 
He says: “The line between what clinicians can 
do well and what they cannot do at all well is 
not obvious, and certainly not obvious to them 
. . . the idea that a mechanical combination of a 
few variables could outperform the subtle com-
plexity of human judgment strikes experienced 
clinicians as obviously wrong.” 

Furthermore, physicians, like all people, 
are inconsistent in forming conclusions from 
complex information—experienced radiolo-
gists shown the same chest X-ray on two sepa-
rate occasions will give a different reading 20 
percent of the time. Yet physicians’ tendency 
towards overconfidence is actually encouraged 
by their patients. Kahneman concludes that al-
though “an unbiased appreciation of uncer-
tainty is a cornerstone of rationality – it is not 
what people want…it is considered a weakness 
and a sign of vulnerability for clinicians to ap-
pear unsure...and there is a prevailing censure 
against disclosing uncertainty to patients.” The 
(comforting?) irony is that if an algorithm 
makes a medical mistake people view it so 
much more negatively than human error that 
they express a preference for the physician’s 
judgement (even if it is less accurate!) and 
worry that medicine will become “impersonal” 
if guided by statistics and checklists. 

Despite a best-seller status usually reserved 
for easy-to-digest and aptly named works of 
pop-psychology, be forewarned that this is not 
a breezy read. (That there are CliffsNotes ver-
sions available on Amazon has to tell you 
something). And if I characterize this synthesis 
of a lifetime’s research on human decision-
making as a dense and scholarly work—please 
don’t take it as a criticism—recognize that this 
is literally brainy stuff. Trust me, your System 
2 will thank you in the end. n

            

Dr. Nachtigall is the editor of PRF News and 
a member of PRF’s Risk Management & 
Education Committee. He is Clinical Professor 
Emeritus at UCSF and served as Reproductive 
Endocrinology and Infertility Division Chief at 
California Pacific Medical Center and San 
Francisco General Hospital.


